
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF ZONING ADJUSTMENT 

Appl ica t ion  No. 12957, of R.M. and Ol iv ine  Smal l ,  pursuant  t o  
. Paragraph 8207.11 of t h e  Zoning Regula t ions ,  f o r  a  v a r i a n c e  from 

t h e  l o t  occupancy requirements  (Sub-sect ion 3303.1 and Paragraph 
7107.23) and t h e  open c o u r t  requirements  (Sub-sect ion 3306.1 and 
Paragraph 7107.22) t o  a l l ow an  a d d i t i o n  t o  a  row dwel l ing which 
i s  a  non-conforming s t r u c t u r e  i n  an R-4 D i s t r i c t  a t  t h e  premises 
1318 North Caro l ina  Avenue, N . E .  (Square 1034, Lot 133) .  

HEARING DATE: J u l y  11 ,  1979 
DECISION DATES:August 8 ,  September 5 ,  and December 5 ,  1979 

FINDINGS OF FACT: 

1. The a p p l i c a t i o n  was o r i g i n a l l y  scheduled f o r  t h e  Pub l i c  
Hearing of June 13 ,  1979. On t h a t  d a t e ,  a t  t h e  r e q u e s t  o f  t h e  
a p p l i c a n t s ,  t h e  hea r ing  was cont inued t o  J u l y  11 ,  1979 s i n c e  
counsel  f o r  t h e  a p p l i c a n t  had been r e c e n t l y  r e t a i n e d  and t h e  
husband a p p l i c a n t  was absen t  due t o  i l l n e s s .  

2 .  The c a s e  was heard on J u l y  11 ,  1979 by Leonard L. McCants, 
Ch loe th i e l  Woodard Smith,  Char les  R .  Nor r i s  and Walter  B .  Lewis. 
Following t h e  hea r ing ,  on August 8 ,  1979, a t  i t s  r e g u l a r  p u b l i c  
meeting a  motion t o  deny t h e  a p p l i c a t i o n  made by Char les  R .  Nor r i s  
seconded by Ch loe th i e l  Woodard Smith f a i l e d  f o r  l a c k  of a  m a j o r i t y  
by a  v o t e  of 2-2 (Char les  R .  Nor r i s  and C h l o e t h i e l  Woodard Smith 
t o  deny, Leonard L. McCants opposed, Walter  B .  Lewis opposed by 
proxy,  and William F.  McIntosh n o t  v o t i n g ,  n o t  having heard  t h e  c a s e ) .  
The Board d e f e r r e d  f u r t h e r  d i s cus s ion  a t  t h a t  t ime and r eques t ed  
William F. McIntosh t o  r ead  t h e  r eco rd  and be  prepared t o  v o t e  on 
t h e  c a s e .  

3 .  A t  i t ' s  p u b l i c  meeting he ld  on September 5 ,  1979, on a  
motion made by Will iam F.  McIntosh, seconded by Leonard L. McCants, 
t h e  Board g ran ted  t h e  motion by a  v o t e  of 3-2 (William F.  McIntosh, 
and Leonard L.  McCants t o  g r a n t ,  Walter  B .  Lewis t o  g r a n t  by proxy,  
Char les  R .  Nor r i s  and C h l o e t h i e l  Woodard Smith opposed).  

4 .  P r i o r  t o  t h e  i s suance  of a  f i n a l  Order i n  t h i s  c a s e ,  t h e  
Board r ece ived  a  d r a f t  Order prepared by t h e  s t a f f  c a r r y i n g  o u t  
t h e  d e c i s i o n  t o  g r a n t  t h e  a p p l i c a t i o n .  A t  t h e  d i r e c t i o n  of t h e  
Chai r ,  t h e  m a t t e r  was p laced  on t h e  ca l enda r  f o r  f u r t h e r  cons idera -  
t i o n  a t  t h e  pub l i c  meeting of December 5 ,  1979 .  
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5. At the public meeting held on December 5, 1979, pursuant 
to Section 5.44 of the Supplemental Rules of Practice and Procedure, 
on a motion made by Walter B. Lewis, seconded by William F. McIntosh, 
the Board determined to reconsider its previous decision by a 
vote of 5-0 (Walter B. Lewis, Leonard L. McCants, William F. McIntosh, 
Charles R. Norris and Chloethiel Woodard Smith to reconsider). 

6. After further discussion of the matter based on the record, 
the Board concluded that the record of the case did not support its 
previous decision to grant the application. On a motion made by 
Walter B. Lewis, seconded by William F. McIntosh, the Board denied 
the application without prejudice by a vote of 5-0 (Walter B. Lewis, 
William F. McIntosh, Leonard L. McCants, Charles R. Norris and 
Chloethiel Woodard Smith to deny). 

7. The subject property is located on the north side of 
North Carolina Avenue between 13th and 14th Streets, N.E. and is 
in an R-4 District. The property has been owned and occupied by 
the applicants since 1949. 

8. The subject site is approximately 1559 square feet in area 
and is improved with a two story row dwelling. Most of the dwell- 
ings on the north side of North Carolina Avenue between 13th and 
14th Streets, N.E. are similar in structure to the subject property. 
Most were constructed prior to May 12, 1958, the effective date 
of the current Zoning Regulations. 

9. The subject structure is a non-conforming structure in 
terms of the lot area, lot width and open court requirements of 
the current Zoning Regulations. 

10. The applicant removed the rear wooden porches on the first 
and second floors of the dwelling which had rotted away and could 
no longer be repaired. The applicant proposed to construct an 
enclosed two story rear addition in place of the porches. The 
addition would be used as miscellaneous rooms, but was proposed 
primarily to insulate the dwelling from the cold weather, and to 
relieve the necessity of constantly repairing and replacing the 
wooden porches which previously existed. 
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11. The app l i can t  seeks a  var iance  of 37.49 square f e e t  
from the  l o t  occupancy requirements and a  3.21 foo t  var iance  
from t h e  open cour t  requirements of t h e  Zoning Regulations.  The 
add i t ion  w i l l  extend approximately 3 .5  f e e t  from t h e  r e a r  
bui ld ing  l i n e .  

1 2 .  Sometime i n  November of 1978 t h e  app l i can t  commenced 
work on t h e  cons t ruc t ion  p r i o r  t o  obta in ing  a  bui ld ing  permit .  
On November 24, 1978, bu i ld ing  permits Nos. B-265693 and B-265694 
were i s sued .  On November 29, 1978 these  permits were cancel led 
as  having been issued i n  e r r o r ,  t h e  e r r o r  being t h a t  the  bui ld ing  
would exceed t h e  al lowable percentage of l o t  occupancy. The open 
cour t  was no t  a  quest ion on t h e  i n i t i a l  approval s i n c e  t h e  p l a t  d id  
no t  show an open c o u r t .  The app l i can t  was advised t h a t  t h e  permit 
would no t  be issued without t h e  approval of t h e  BZA. A s top  work 
Order was issued and the  app l i can t  ceased work. The app l i can t  
was allowed however, t o  w i n t e r i z e  t h e  add i t ion  t o  p r o t e c t  i t  while  
t h e  Board was deciding t h e  case .  

13.  Other p r o p e r t i e s  on the  same sub jec t  block t o  t h e  e a s t  and 
west of t h e  sub jec t  property have r e a r  add i t ions  t h a t  protrude 
beyond t h e i r  abu t t ing  p r o p e r t i e s .  

14 .  The sub jec t  property i s  e s s e n t i a l l y  s i m i l a r  t o  the  o the r  
p roper t i e s  which ad jo in  i t  t o  t h e  e a s t  and west .  

15.  The a ~ ~ l i c a n t s   resented no evidence o r  testimony t h a t  
t h e  sub jec t  prbber ty  i s  excep t iona l ,  ex t raordinary  o r  unique o r  
t h a t  t h e r e  was some condi t ion  a r i s i n g  out of t h e  property t h a t  - 
q u a l i f i e d  i t  f o r  a  var iance .  

16. The app l i can t  expended approximately $8,200 f o r  t h e  work 
which occured p r i o r  t o  t h e  cance l l a t ion  of t h e  permits and t h e  
cessa t ion  of work on t h e  a d d i t i o n .  The app l i can t s  contended t h a t  
t h e  l o s s  of t h a t  moneyconstituted a  hardship s u f f i c i e n t  t o  j u s t i f y  
t h e  g ran t ing  of t h e  var iance .  

1 7 .  The app l i can t s  a l s o  contended t h a t  the  Board was estopped 
from prevent ing t h e  completion of t h e  add i t ion  i n  accordance wi th  
t h e  plans approved on November 24, 1978. The app l i can t s  r e l i e d  
on t h e  dec is ion  of t h e  D i s t r i c t  of Columbia Court of Appeals i n  t h e  
case  of Wieck v .  D i s t r i c t  of Columbia Board of Zoning Adjustment, 
383 A.  2d I .  
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1 8 .  The a b u t t i n g  p r o p e r t y  owners a t  1320 North Ca ro l i na  
Avenue o b j e c t e d  t o  t h e  a p p l i c a t i o n  on t h e  grounds t h a t  t h e  proposed 
a d d i t i o n  w i l l  have an  adve r se  a f f e c t  on t h e i r  l i g h t ,  a i r  and c i r -  
c u l a t i o n  and t h a t  t h e  s t r u c t u r e  was i l l e g a l l y  c o n s t r u c t e d .  There  
were many l e t t e r s  from ne ighbor ing  p r o p e r t y  owners i n  t h e  r e c o r d  
suppo r t i ng  t h e s e  c o n t e n t i o n s .  There  w e r e  a l s o ,  on r e c o r d ,  many 
l e t t e r s  i n  f a v o r  of t h e  a p p l i c a t i o n  on t h e  grounds t h a t  t h e  u g l i n e s s  
of t h e  r e a r  ya rd  would be  improved. 

19 .  The C a p i t o l  H i l l  R e s t o r a t i o n  S o c i e t y  opposed t h e  a p p l i c a -  
t i o n  on t h e  grounds t h a t  t h e r e  i s  no t es t imony  o r  ev idence  i n  t h e  
r e c o r d  t o  show t h a t  e x c e p t i o n a l  t opog raph i ca l  c o n d i t i o n s  e x i s t e d  
a t  t h e  t ime of  t h e  adop t ion  of  t h e  Zoning Regula t ions  o r  t h a t  t h e  
p r o p e r t y  was a f f e c t e d  by any o t h e r  e x c e p t i o n a l  o r  e x t r a o r d i n a r y  
c i r cums tances .  The Soc ie ty  s t a t e d  t h a t  t h e  a d d i t i o n  i s  planned t o  
i n c r e a s e  t h e  v a l u e  and d e s i r a b i l i t y  of  t h e  s u b j e c t  p r o p e r t y .  The 
S o c i e t y  s t a t e d  t h a t  t h e  i n i t i a l  c o n s t r u c t i o n  p l a n s  t o  r e p l a c e  t h e  
porches  would n o t  have n e c e s s i t a t e d  a  zoning v a r i a n c e ,  b u t  t h e  
a p p l i c a n t  op t ed  t o  ex tend  t h e  s t r u c t u r e  and t h e  needed v a r i a n c e .  
The S o c i e t y  s t a t e d  t h a t  t h e  f i n a n c i a l  l o s s  t h a t  t h e  a p p l i c a n t  would 
s u f f e r  i f  t h e  v a r i a n c e s  w e r e  denied i s  n o t  a  b a s i s  f o r  g r a n t i n g  
a  v a r i a n c e  and t h a t  t h e  adve r se  a f f e c t  t o  t h e  a b u t t i n g  p r o p e r t y  
owners should  be  cons ide red  a s  a  de t r imen t  t o  t h e  p u b l i c  good. 
The Board concurs  w i t h  t h e  p o s i t i o n  of  t h e  S o c i e t y .  

20 .  Advisory Neighborhood Commission - 6A opposed t h e  a p p l i -  
c a t i o n  on t h e  grounds t h a t  t h e  g r a n t i n g  o f  t h e  v a r i a n c e s  would 
a d v e r s e l y  impact con t iguous  p r o p e r t i e s ,  s e r v i n g  on ly  t h e  expedien- 
c i e s  o f  t h e  a p p l i c a n t s .  The Commission a l s o  found t h a t  ne ighbors  
i n  t h e  a f f e c t e d  a r e a  w e r e  opposed t o  t h e  contemplated changes and 
t h e  ANC s t r o n g l y  suppor ted  t h o s e  s en t imen t s .  The Board concurs .  

21.  The Board a l s o  n o t e s  t h a t  an  o b j e c t i o n  was r a i s e d  t h a t  n o t  
a l l  pe rsons  w i t h i n  200 f e e t  of  t h e  s u b j e c t  p r o p e r t y  w e r e  n o t i f i e d  
of t h e  p u b l i c  h e a r i n g  on t h i s  a p p l i c a t i o n .  The Board f i n d s ,  t h a t  
w h i l e  t h i s  may be  s o ,  s u b s t a n t i a l  n o t i c e  was g iven  and t h e  Board 
i s  c o n f i d e n t  t h a t  a l l  i s s u e s  which any o p p o s i t i o n  could  have r a i s e d  
have been cons idered  a t  t h i s  h e a r i n g .  

CONCLUSIONS OF LAW: 

Based on t h e  r e c o r d ,  the Board concludes  t h a t  t h e  a p p l i c a n t s  
a r e  s eek ing  a r e a  v a r i a n c e s ,  t h e  g r a n t i n g  of which r e q u i r e s  a  show- 
i n g  o f  a  p r a c t i c a l  d i f f i c u l t y  upon t h e  owner of  t h e  p r o p e r t y  which 
stems from t h e  p r o p e r t y  i t s e l f .  The Board concludes  t h a t  t h e r e  i s  
no e x c e p t i o n a l  o r  unusua l  c o n d i t i o n  about  t h e  s u b j e c t  p r o p e r t y  and 
t h a t  t h e r e  i s  no proof o f  a  p r a c t i c a l  d i f f i c u l t y  i n  t h e  p r o p e r t y  
i t s e l f .  
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The hardship alleged by the applicants (finding No. 16) is a 
personal financial hardship, and does not arise out of any condi- 
tion of the property itself. It is thus not a proper decision 
for the granting of a variance. The Board notes that the appli- 
cants could have enclosed the prior existing addition and in so 
doing would not have required any variances nor created an adverse 
affect on the abutting property owners. 

As to the estoppel issue raised by the applicants, the Board 
concludes that it is not estopped from denying this application. 
The Board concludes that this case can be distinguished on two 
grounds from the Wieck case. First, all of the work undertaken in 
the Wieck case was done pursuant to lawfully issued permits. Second, 
in the Wieck case,several years passed between the issuance of 
permits and the attempts by the zoning authority to enforce the 
Zoning Regulations. In the present case, only five days passed 
between the issuance of the building permits and their cancellation. 
The Board further concludes that the applicants did not meet the 
burden of proving that the District was estopped. 

The Board further concludes that the application cannot be 
granted without substantial detriment to the public good and with- 
out substantially impairing the intent, purpose and integrity 
of the zone plan. 

The Board notes the substantial opposition to this application, 
including abutting property owners, the Capitol Hill Restoration 
Society and the Advisory Neighborhood Commission. The Board concludes 
that it has accorded to the ANC the "great weight" to which it is 
entitled. 

The Board concludes that the applicants have not met their 
burden of proof to establish that the variance should be granted. 
The Board notes that the applicants have the option of rebuilding 
the porches in accordance with the Zoning Regulations. The Board 
notes however, that the applicants may wish to reapply to the Board 
if they can present additional evidence to justify the granting of 
the variance so as to meet the burden of proof established in 
Paragraph 8207.11 of the Zoning Regulations. 

Accordingly, it is ORDERED that the application is DENIED 
WITHOUT PREJUDICE to the refiling of a future application. 

VOTE: 5-0 (Walter B. Lewis, William F. McIntosh, Charles R. Norris 
Chloethiel Woodard Smith and Leonard L. McCants to DENY 
WITHOUT PREJUDICE) . 
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BY ORDER O F  T H E  D .  C .  BOARD O F  Z O N I N G  ADJUSTMENT 

A T T E S T E D  B Y :  - 
S T E V E N  E .  S H E R  
E x e c u t i v e  D i r e c t o r  

" ; '  

F I N A L  DATE O F  ORDER: 
, :  1980 

UNDER S U B - S E C T I O N  8204.3 O F  T H E  Z O N I N G  R E G U L A T I O N S  "NO D E C I S I O N  
O R  ORDER O F  T H E  BOARD S H A L L  TAKE E F F E C T  U N T I L  T E N  DAYS A F T E R  H A V I N G  
BECOME F I N A L  PURSUANT T O  T H E  SUPPLEMENTAL R U L E S  O F  P R A C T I C E  AND 
PROCEDURE B E F O R E  T H E  BOARD O F  Z O N I N G  ADJUSTMENT" .  


